New Forest Community Infrastructure Levy Examination
Legal Submission
Basis of Submission
1

The note has been prepared on behalf of Burt Boulton Holdings Ltd in response to CILR2. It
addresses whether the Council can properly rely on the background documents referred to in
CILR2 as evidence to support the proposed charging schedule. This note does not deal with
the substantive issue – which is whether the new evidence does, indeed, support the
Council’s proposed position. The WYG paper makes it clear that the background documents
do not support the Council’s approach.
Appropriate Available Evidence and Relevant Evidence

2

The Council are entirely correct that they have an enormous latitude about what they treat as
“appropriate available evidence”, and it is equally clear that they should be pragmatic about
the evidence on which they choose to rely.

3

However, the duty of the examiner is to consider whether the proposed charging schedule
has actually used and been informed by the appropriate available evidence (s212(4)(b) and
s212(7)).

4

In order to establish this the Council have to identify the “relevant evidence” on which they
rely. The “relevant evidence” is that part of the evidence on which the Council have based
their conclusions. The nature and content of the “relevant evidence” is clear. It is only that
which has been submitted to the examiner under Regulation 19(1)(e) and been published, as
far as practicable, on the Council’s website in connection with the CIL examination
(Regulation 19(3)(b). If a copy was provided to the examiner, and was properly published, it
can be relied upon. If it has not been provided to the examiner, or was not properly
published, it cannot be relied upon.

5

Although we stand to be corrected, we do not believe that copies of the documents referred to
in CILR2 were provided to the examiner as part of the Regulation 19(1) submission. Nor
were they published in the unambiguous way described in Regulation 19(3).
The Council’s Stated Position

6

In fact the Council has always made its position clear. In the Draft Charging Schedule:
Context and Rationale document the Council says in paragraph 5.1:
“The Council has relied on three pieces of evidence to produce its charging schedule
•

The Core Strategy

•

The Infrastructure Delivery Plan

•

The Community Infrastructure Levy Viability Assessment”

7

No reference is made to other evidence. Objectors should be able to rely on that document
as a statement of the evidence on which the Council intended to rely.

8

Indeed, in the section on retail issues starting at paragraph 6.22 of the Context Document the
only reference to evidence is to the viability report. Paragraph 6.23 refers to the “evidence”
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that supports its conclusions and, in context, it is plain that it is referring solely to the viability
evidence.
9

CILR2 now suggests that the Council was in fact relying on other evidence. If so, it failed to
specify it as relevant evidence, and it cannot properly be introduced, after the event, to
support the case being presented. In fact it appears that the Council only identified the
evidence in response to the objections being made at the CIL examination.
Indirect Relevant Evidence

10

It may be argued that the documents were “submitted” or “published” because they were
referred to in a document list or in documents that were properly part of the relevant evidence.
We do not believe that that is sufficient.

11

The consultation and examination process should give objectors, as well as the examiner, the
opportunity to consider whether the proposed charging schedule is supported by the
evidence. The “relevant evidence” should be specifically identified, and published, so that
objectors can test the basis for the Council’s proposed charges. It would undermine the
process if, simply because of the publication of a list or a general reference to the Core
Strategy, objectors had to carry out a search through all local plan documents and the
supporting evidence to establish whether the Council does indeed have material that supports
the CIL conclusions. If a Council has evidence, and intends relying on it, that evidence
should be clearly and specifically identified as part of the CIL examination process.
Conclusion

12

In the New Forest CIL examination the status of, for example, the CIL viability report the
position is clear. It was submitted and published as relevant evidence. It seems equally
clear that there was no explicit consideration of other evidence now referred to in CILR2 at
the time that the charging schedule was being prepared. There is therefore no “relevant
evidence” on which the Council can rely other than the three documents referred to in the CIL
Context Document. Allowing the Council to rely on other documents would simply be wrong.

SNR Denton
1st March 2013
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